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GENERAL INSTRUCTIONS FOR CONTESTING TENTATIVE RULINGS IN DEPT. 12 

 
NOTE PROCEDURE CAREFULLY 

 
The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the court day preceding 
the hearing, counsel or self-represented parties call the department rendering the decision to 
request argument and to specify the issues to be argued. Calling counsel or self-represented 
parties requesting argument must advise all other affected counsel and self-represented parties by 
no later than 4:00 p.m. of his or her decision to appear and of the issues to be argued. Failure to 
timely advise the Court and counsel or self-represented parties will preclude any party from 
arguing the matter. (Local Rule 3.43(2).) 
 
Note: In order to minimize the risk of miscommunication, Dept. 12 prefers and encourages fax or 
email notification to the department of the request to argue and specification of issues to be 
argued – with a STRONG PREFERENCE FOR EMAIL NOTIFICATION.  Dept. 12’s Fax Number 
is: (925) 608-2693.  Dept. 12’s email address is: dept12@contracosta.courts.ca.gov.  Warning: 
this email address is not be used for any communication with the department except as expressly 
and specifically authorized by the court.  Any emails received in contravention of this order will be 
disregarded by the court and may subject the offending party to sanctions. 
 

Submission of Orders After Hearing in Department 12 Cases 
 
The prevailing party must prepare an order after hearing in accordance with CRC 3.1312. If the 
tentative ruling becomes the Court’s ruling, a copy of the Court’s tentative ruling must be 
attached to the proposed order when submitted to the Court for issuance of the order. 
 

 

 1.  TIME:  9:00   CASE#: MSC15-01670 
CASE NAME: SHUKLA VS. JOHN MUIR HEALTH 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
The proposed minor’s compromise is approved. 
 

  

 2.  TIME:  9:00   CASE#: MSC18-02572 
CASE NAME: COLWELL VS. ALLIED WASTE 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY FRANK COLWELL 
* TENTATIVE RULING: * 
 
Defendant Allied Waste Systems, Inc. moves for summary judgment or summary adjudication.  
Summary adjudication is granted as to the first cause of action (discrimination), second cause 
of action (harassment), and fourth cause of action (failure to prevent).  It is denied as to the 
third cause of action (retaliation), fifth cause of action (public policy), and the issue of emotional 
distress damages.  Because summary adjudication is denied on some claims, summary 
judgment is also denied. 
 
Background 
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Plaintiff Frank Colwell is Caucasian and complains of unlawful actions against himself and 
property because of his race.  He alleges his employer did nothing to stop the behavior of 
anonymous actors or to dissuade reoccurrences of misconduct.  Plaintiff was employed as a 
recycle driver for Defendant Allied Waste System dba Republic Services of Contra Costa from 
2007 to 2019.  Plaintiff alleges his supervisor unfairly pitted him against his Hispanic-American 
co-workers, which led to harassment by anonymous actors.  Plaintiff complained and was 
subsequently terminated.   
 
Standard of Review 
 
“The motion for summary judgment shall be granted if all the papers submitted show that there 
is no triable issue as to any material fact and that the moving party is entitled to a judgment as a 
matter of law.”  Code of Civil Procedure § 437c(c). “[F]rom commencement to conclusion, the 
party moving for summary judgment bears the burden of persuasion that there is no triable issue 
of material fact and that he is entitled to judgment as a matter of law.”  (Aguilar v. Atlantic 
Richfield Co. (2001) 25 Cal.4th 826, 850.)  The court shall consider all of the evidence set forth 
in the papers, except the evidence to which objections have been made and sustained by the 
court, and all inferences reasonably deducible from the evidence.  (Code of Civil Procedure 
§ 437c(c).) 
 
“A defendant bears the burden of persuasion that ‘one or more elements of’ the ‘cause of action’ 
in question ‘cannot be established,’ or that ‘there is a complete defense’ thereto.  (Id., § 437c, 
subd. (o)(2).)”  (Aguilar v. Atlantic Richfield Co. (2001) 25 Cal.4th 826, 850.)  “[A] moving 
defendant may rely on factually devoid discovery responses to shift the burden of proof pursuant 
to section 437c, subdivision (o)(2).  Once the burden shifts as a result of the factually devoid 
discovery responses, the plaintiff must set forth the specific facts which prove the existence of a 
triable issue of material fact.”  (Union Bank v. Superior Court (1995) 31 Cal.App.4th 573, 590.) 
 
1st C/A—Discrimination on the Basis of Race, Color, and/or National Origin 
 
Plaintiff concedes this claim, offering to dismiss it with prejudice.  No such dismissal has been 
filed, however, so summary adjudication is granted. 
 
2nd C/A—Harassment on the Basis of Race, Color, and/or National Origin 
 
Defendant’s motion for summary adjudication of the Second Cause of Action for Harassment is 
granted.  Plaintiff does not put forth evidence sufficient to raise a triable issue of fact as to 
whether he was subjected to unwelcome harassment based on his race.   
 
“One form of employment discrimination is harassment on the basis of race or national origin.”  
(Aguilar v. Avis Rent A Car System, Inc. (1999) 21 Cal.4th 121, 129.)  The FEHA prohibits an 
employer from harassing any employee based on race or national origin. (Gov. Code 
§ 12940(j)(1).)  When the harassment is committed by a co-worker, other than an agent or 
supervisor, the employer is liable if it “knows or should have known of this conduct and fails to 
take immediate and appropriate corrective action”.  (Aguilar v. Avis Rent A Car System, 
Inc. (1999) 21 Cal.4th 121, 129.)  Furthermore, the FEHA provides it is unlawful for an employer 
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"to fail to take all reasonable steps necessary to prevent discrimination and harassment from 
occurring."  (Gov. Code, § 12940(k).) 
 
 Harassment includes but is not limited to: 

(A)  Verbal harassment, e.g., epithets, derogatory comments or slurs on a basis 
enumerated in the Act; 
(B)  Physical harassment, e.g., assault, impeding or blocking movement, or any 
physical interference with normal work or movement, when directed at an 
individual on a basis enumerated in the Act; 
(C)  Visual forms of harassment, e.g., derogatory posters, cartoons, or drawings 
on a basis enumerated in the Act;   

 
(2 CCR § 11019(b)(2).)  
 
Plaintiff contends that he was harassed by anonymous co-workers.  Some unknown persons 
vandalized plaintiff’s vehicle on several occasions while it was parked across the street from 
work.  Someone hung two posters, one depicting a decapitated horse’s head and the other 
policemen, both with plaintiff’s name on them.  Someone defaced his work documents, including 
by writing “El Chismoso” (the snitch) on them.  Plaintiff asserts that these acts were done by his 
Hispanic-American co-workers, and that they created a hostile environment that materially 
altered his working conditions in violation of the FEHA.  Plaintiff alleges that defendant knew or 
should have known plaintiff was being harassed because of his race, and failed to take 
immediate and appropriate corrective action. 
 
“[T]o establish a prima facie case of a racially hostile work environment, [plaintiff] was required 
to show that (1) he was a member of a protected class; (2) he was subjected to unwelcome 
racial harassment; (3) the harassment was based on race; (4) the harassment unreasonably 
interfered with his work performance by creating an intimidating, hostile, or offensive work 
environment; and (5) the Department is liable for the harassment.”  (Thompson v. City of 
Monrovia (2010) 186 Cal.App.4th 860, 876.) 
 
Defendant attacks this claim on several grounds, some more convincing than others.  It argues 
that there is no proof that any of this was done by co-workers as opposed to someone else; that 
the asserted harassment was not sufficiently pervasive enough to constitute actionable 
harassment; that the steps defendant took in response were adequate; and that there is no 
evidence that any of this conduct was motivated by race or national origin rather than by non-
racial workplace friction.  The Court agrees with the last of these points, and need not reach the 
others. 
 
Assuming that the harassing conduct was committed by co-workers (a reasonable assumption 
on the facts), the parties are largely in agreement as to the underlying origins of the animus 
borne toward plaintiff by his co-workers.  Plaintiff’s employer regarded him as fast driver.  
(PUMF 2, Complaint, ¶16.)  Plaintiff believed himself to be a hard worker, and he was known by 
his employer and co-workers to be very fast in completing his assigned route.  (PUMF 2.)  
Plaintiff was assigned to a route normally driven by a Hispanic-American co-worker because the   
supervisor believed that the co-worker was not driving the route appropriately.  (PUMF 5.)  
Plaintiff believes that pitting him against the Hispanic-American workers resulted in plaintiff 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   12 
HEARING DATE:   06/12/20 

 
 

- 4 - 

being targeted his fellow drivers.  (PUMF 7.)  Plaintiff notes that on several occasions his 
supervisor would pull other drivers into the office and threaten them suspension or termination 
due to the fact that Plaintiff completed their routes faster than they could.  (PUMF 8.)  
 
As for the racial element in this, plaintiff believes the harassment was based on race because 
80-90 percent of defendant’s drivers were Hispanic-Americans.  (PUMF No. 3; SSUMF No. 8.)  
Defendant argues that plaintiff assumes it was a Hispanic co-worker, as plaintiff’s supervisor 
inappropriately pitted Plaintiff against the Hispanic-American drivers.  (PUMF 4, 5, 7.)  
Percentages aside, the fact that a Spanish-language pejorative was used on one of the 
harassing incidents gives some credence to plaintiff’s supposition that at least one of the 
wrongdoer(s) was Hispanic-American. 
 
But to say that plaintiff was harassed by Hispanic-American co-workers is not the same as 
saying that he was harassed because of race – either his Caucasian race, or his co-workers’ 
Hispanic-American race.  If he was harassed for reasons having nothing to do with the races of 
either the victim or the perpetrators, the fact that they were of different races does not make the 
harassment a violation of FEHA. 
 
Plaintiff has presented evidence of some harassing conduct by anonymous persons.  However, 
there is no evidence before the Court that Plaintiff was targeted based on his race.  Plaintiff’s 
evidence seems to indicate that Plaintiff was not targeted because of his race, but because his 
supervisors seemingly regarded him as outperforming his co-workers, and the co-workers 
resented the comparison and the adverse job assignments that followed from it.  Moreover, 
Plaintiff admits that he interpreted the poster and the writing on his timecard to mean that 
someone believed he was a “snitch”.  (PUMF 28.)  There is no evidence of racial slurs, racially 
derogatory comments, or racial epithets directed at plaintiff.  The poster of the horse’s head and 
cartoon drawing of policemen contained no racial connotations.  
 
The Court concludes that defendant is entitled to summary adjudication on plaintiff's harassment 
claim because there is no evidence properly before the Court that Plaintiff was subjected to any 
alleged harassment because of his race.  Title VII cases may be considered in interpreting the 
FEHA. (Aguilar v. Avis Rent A Car System, Inc. (1999) 21 Cal.4th 121, 130.)  In Pinder v. Empl. 
Dev. Dep't (E.D.Cal. 2017) 227 F. Supp. 3d 1123, 1145, the court stated, “the test for whether 
a plaintiff has been subject to racial harassment is whether the allegedly harassing behavior is 
based on race not whether the alleged perpetrator of the harassment is of a different race from 
the plaintiff.”   
 
Here, Plaintiff speculates that he may have been targeted by his Hispanic-American co-workers, 
but provides no evidence that they targeted him because of his race.  It would be purely 
speculative to infer, just because the majority of his co-workers were of a different race, that he 
was targeted because of race.  “An issue of fact can only be created by a conflict of evidence. It 
is not created by ‘speculation, conjecture, imagination or guess work.’  Further, an issue of fact 
is not raised by ‘cryptic, broadly phrased, and conclusory assertions’, or mere possibilities.”  
(Yuzon v. Collins (2004) 116 Cal.App.4th 149, 166 (citations omitted.)  
 
In light of this conclusion, the Court need not address defendant’s remaining arguments against 
this cause of action. 
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3rd C/A—Retaliation for Engaging in Protected Activity 
 
Defendant’s motion for summary adjudication of the Third Cause of Action for Retaliation is 
denied.  There remain triable issues of fact as to defendant’s motive for terminating plaintiff, in 
particular whether its stated grounds were pretextual in that similar offenses had resulted in 
lesser discipline. 
 
The FEHA prohibits employer retaliation against an employee as a result of the employee’s 
engaging in certain protected activity.  Specifically, Gov Code § 12940(h) makes it unlawful for 
an” employer, labor organization, employment agency, or person to discharge, expel, or 
otherwise discriminate against any person because the person has opposed any practices 
forbidden under this part or because the person has filed a complaint, testified, or assisted in 
any proceeding under this part.” 
 
“In order to establish a prima facie case of retaliation under this section [FEHA], ‘a plaintiff must 
show (1) he or she engaged in a ‘protected activity,’ (2) the employer subjected the employee to 
an adverse employment action, and (3) a causal link existed between the protected activity and 
the employer's action.’[Citation.]”  (Moore v. Regents of University of California (2016) 248 
Cal.App.4th 216, 244.)  “It is well established that a retaliation claim may be brought by an 
employee who has complained of or opposed conduct that the employee reasonably believes to 
be discriminatory, even when a court later determines the conduct was not actually prohibited by 
the FEHA.”  (Yanowitz v. L'Oreal USA, Inc. (2005) 36 Cal.4th 1028, 1043.) 
 
California has adopted the three-stage burden-shifting test for trying claims of discrimination and 
retaliation established by the United States Supreme Court in McDonnell Douglas Corp. v. 
Green (1973) 411 U.S. 792.  (See Guz v. Bechtel National, Inc. (2000) 24 Cal.4th 317, 354.)  If 
the plaintiff satisfies this prima facie burden at trial, a presumption of discrimination arises, and 
the defendant must put forth a legitimate, nondiscriminatory reason for its actions.  (Guz, 24 
Cal.4th at 355.)  If the defendant does so, the plaintiff must then rebut these nondiscriminatory 
reasons with evidence of pretext.  
 
A defendant employer's motion for summary judgment slightly modifies the McDonnell Douglas 
order.  The employer meets its initial burden in two ways:  It may present admissible evidence 
either that one or more of plaintiff's prima facie elements is lacking, or it may demonstrate that 
the adverse employment action was based on legitimate, nondiscriminatory factors.  (Caldwell v. 
Paramount Unified School Dist. (1995) 41 Cal.App.4th 189, 203.)  “If the employer presents 
admissible evidence either that one or more of plaintiff's prima facie elements is lacking, or that 
the adverse employment action was based on legitimate, non-[retaliatory] factors, the employer 
will be entitled to summary judgment unless the plaintiff produces admissible  evidence which 
raises a triable issue of fact material to the defendant's showing.”  (Bareno v. San Diego 
Community College Dist. (2017) 7 Cal.App.5th 546, 561.)  
 
Although Plaintiff has the ultimate burden proof, on a motion for summary judgment or summary 
adjudication “‘the burden rests with the moving party to negate the plaintiff's right to prevail on a 
particular issue.… In other words, the burden is reversed in the case of a summary issue 
adjudication or summary judgment motion.’  [Citation.]”  (Ibid.)  The burden then shifts to the 
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employee to provide ‘substantial responsive evidence’ that the employer's proffered reasons 
were untrue or pretextual.”  (Diego v. Pilgrim United Church of Christ (2014) 231 Cal.App.4th 
913, 930.) 
 
Plaintiff acknowledges that the only retaliatory action alleged to constitute unlawful retaliation is 
his termination.  (SSUMF No. 12; Colwell Depo. 145:25-146:25.)  This lawsuit was filed in 
December 2018 and served on January 3, 2019.  Plaintiff was terminated on January 18.  That 
timing is sufficient to raise an initial inference of retaliation.  A causal link between the protected 
activity and the adverse employment action can be inferred from the timing alone.  (See Thomas 
v. City of Beaverton (9th Cir. 2004) 379 F.3d 802, 812.) 
 
Defendant’s main counter-attack is its assertion that plaintiff was terminated for a legitimate, 
non-retaliatory reason.  Defendant presented evidence that plaintiff failed to complete his route 
on January 8, 2019, and lied to the Operations Manager about that failure.  (SSUMF 16, 17.)  
During a meeting afterwards, Plaintiff admitted that he did not complete his route and tried to 
rationalize why he had lied.  (SSUMF No. 17.)  Plaintiff also acknowledges that he was required 
to inform his dispatcher that he had failed to complete his route, but he did not do this.  (SSUMF 
No.15.)  The Collective Bargaining Agreement in effect at that time provided that a warning is 
not required for discharge for “proven dishonesty” relating to “employee’s job duties and 
falsification of time records.”  (SSUMF No. 23.)  Moreover, plaintiff confronted a witness, 
warning her to say she did not hear anything.  (SSUMF No. 19.)  Plaintiff was terminated on 
January 18, 2019 for violating the Collective Bargaining Agreement and the Company’s policy 
prohibiting “intimidation, dishonesty, and misconduct.”  (SSUF No. 26.)  This evidence is 
sufficient to meet defendant’s initial burden showing a legitimate, non-retaliatory reason for 
Plaintiff’s termination.   
 
The burden thus shifts back to plaintiff to submit substantial evidence to raise a triable issue of 
material fact.  To avoid summary judgment, Plaintiff has to “‘offer substantial evidence that the 
employer's stated nondiscriminatory reason for the adverse action was untrue or pretextual, or 
evidence the employer acted with a discriminatory animus, or a combination of the two, such 
that a reasonable trier of fact could conclude the employer engaged in intentional 
discrimination.’  [Citation.]”  (Morgan v. Regents of University of California (2000) 88 Cal.App.4th 
52, 75.) 
 
Plaintiff cannot present a substantial argument that his conduct of January 8-18, considered by 
itself, could not amount to a legitimate firing offense.  His argument of pretext, however, centers 
on comparison with the treatment of other employees committing similar misconduct.  Plaintiff 
submitted evidence of other drivers whose dishonesty regarding job duties did not result in 
termination, but resulted in receipt of progressive discipline.  (Plaintiffs Response to SSUMF No. 
23. Elam Decl., ¶ 4, Exh. C, Hughes Depo., 100:10-101:4, 103:2-25.).  Colwell Decl., ¶ 24.)  He 
cites to the deposition testimony of Melissa Hughes of Republic’s Human Resource department: 
 

Q:  And with respect to you previously testified about the number of employees, 
number of drivers, is this the first time a driver has been dishonest about finishing 
his route in your recollection” 
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A: Not to the point where they -- they are adamant about, “Yes, I did finish it, yes, 
I did finish it.”  There have been other drivers who have said, “Oh yeah, I finished 
it,” and them within the conversation, “Oh, yeah, I might have missed that.”   
Q:  That’s a question, is it dishonest or not? 
A: Yes. 
Q:  Okay.  And is that terminable? 
A:  No. 
Q:  Okay.  Why isn’t it terminable? 
A:  It’s the degree. 
***** 
 Q: Yeah, so other employees, other drivers have been dishonest, have been 
proven dishonest and not suffered termination? 
A: There have been several drivers who have been terminated for dishonesty. 
Q: That’s not my question.  My question is to the other side.  Have there been 
drivers that have been proven dishonest that were not terminated for cause? 
A:  Yes. 

 
The other evidence Plaintiff submitted to show that his termination was a pretext is his 
declaration, where he states, “In my eleven plus years with Republic I am aware of other drivers 
who have been proven untruthful regarding whether they completed their route being subjected 
to progress discipline (i.e., written warning), whereas I was terminated.”  (Colwell Decl., ¶24.)  
Plaintiff also submits a copy of an Employee Corrective Action Form of another employee, dated 
March 16, 2018.  (Colwell Decl., Exh. 3.) The employee, cited for dishonesty, was not 
terminated but received lesser discipline. 
 
As to the witness intimidation, Plaintiff maintains he had already admitted to his supervisor that 
he had lied about completing his route before speaking with the witness.  (PUMF 54-55.)  There 
was no need to “intimidate” the witness.  He spoke with the witness, Ms. O’Keefe, after the 
meeting.  (PUMF 55) He and the witness were friends.  (PUMF 56.)  He only asked her what 
she had said about the conversation she overheard about him completing his routed.  He told 
Ms. O’Keefe that if she was not 100 percent sure of what she heard, she should tell Republic so.  
There is thus a square disagreement in the evidence as to the content of plaintiff’s conversation 
with O’Keefe. 
 
Defendant makes some factual counter-arguments why plaintiff’s evidence comparing himself to 
other employees’ discipline is invalid, pointing out what it says are dissimilarities in the 
situations.  Those are arguments defendant may make to the trier of fact.  However, the Court 
cannot find these arguments so compelling as to eliminate a triable fact issue as to pretext.  To 
raise a triable issue of fact as to whether the employer’s reason for adverse action was 
pretextual, plaintiff’s evidence cannot “simply show the employer's decision was wrong, 
mistaken, or unwise.  Rather, the employee must demonstrate such weaknesses, 
implausibilities, inconsistencies, incoherencies, or contradictions in the employer's proffered 
legitimate reasons for its action that a reasonable factfinder could rationally find them ‘unworthy 
of credence,’ [citation], and hence infer ‘that the employer did not act for the [… asserted] non-
discriminatory reasons.  [Citation.]”  (Nakai v. Friendship House Assn. of American Indians, 
Inc. (2017) 15 Cal.App.5th 32, 39 (internal quotations omitted).)  Here, plaintiff has submitted 
evidence (deposition testimony of Hughes) that some drivers, in similar situations of having 
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been proven dishonest in reference completion of work assignment, received less harsh 
treatment than plaintiff.  It will be for the trier of fact to determine whether the differences 
adduced by defendant are a convincing reason for different treatment, and whether plaintiff has 
shown a retaliatory motive.  For purposes of summary adjudication, plaintiff has submitted 
sufficient evidence to raise a question of fact as to whether his termination was retaliatory.  
 
4th C/A—Failure to Prevent Discrimination, Harassment & Retaliation 
 
The only substantive claim in plaintiff’s case to survive summary adjudication is his claim that 
defendant terminated him in retaliation for his complaint of racial discrimination by co-
employees.  That claim, however, cannot further be spun into a “failure to prevent” cause of 
action.  Only the employer itself could have committed a retaliatory termination.  It makes no 
sense to speak of the employer “failing to prevent” its own corporate action of terminating 
plaintiff’s employment in retaliation.  This claim thus adds nothing and cannot survive as a 
freestanding cause of action. 
 
In Taylor v. City of Los Angeles DPW (2006) 144 Cal.App.4th 1216, 1239-40, the court held that 
there can be such a thing as an employer’s failure to prevent retaliation.  There, however, the 
asserted acts of retaliation were those of a single rogue supervisor.  It thus made sense to 
argue that the employer should have prevented the supervisor’s retaliatory acts.  Here, by 
contrast, the act of terminating plaintiff was unambiguously the act of the employer as such.  A 
“failure to prevent” claim is thus superfluous on the factual allegations made here. 
 
5th C/A—Wrongful Termination in Violation of Public Policy 
 
Conversely, however, plaintiff’s cause of action for wrongful termination in violation of public 
policy necessarily survives because of the survival of his claim for retaliatory discharge.  
Defendant argues that if it successfully defeats all of plaintiff’s other claims, that will necessarily 
defeat this claim as well.  But it cannot argue that this claim fails when the retaliation claim 
survives.  FEHA's provisions prohibiting discrimination may provide the policy basis for a claim 
for wrongful discharge in violation of public policy.  (Phillips v. St. Mary Reg'l Medical Ctr. (2002) 
96 Cal.App.4th 218, 227.) 
 
Plaintiff’s Request for Mental and Emotional Distress Damages 
 
Defendant moves for summary adjudication against plaintiff’s prayer for mental and emotional 
distress damages, arguing that that remedy is completely preempted by plaintiff’s exclusive 
worker’s compensation remedy.  Plaintiff seemingly concedes the legal point by his silence.  His 
opposition brief says nothing about emotional distress damages, arguing instead only about 
punitive damages – a point not raised by defendant’s motion. 
 
Nevertheless, this part of defendant’s motion must be denied on procedural grounds.  A 
summary adjudication motion will not lie against some particular detail of the damages sought. 
 
Defendant bases this part of its motion on Code of Civil Procedure § 437c(f), which provides: 
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A party may move for summary adjudication as to one or more causes of action 
within an action, one or more affirmative defenses, one or more claims for 
damages, or one or more issues of duty, if the party contends that the cause of 
action has no merit, that there is no affirmative defense to the cause of action, 
that there is no merit to an affirmative defense as to any cause of action, that 
there is no merit to a claim for damages, as specified in Section 3294 of the Civil 
Code, or that one or more defendants either owed or did not owe a duty to the 
plaintiff or plaintiffs. A motion for summary adjudication shall be granted only if it 
completely disposes of a cause of action, an affirmative defense, a claim for 
damages, or an issue of duty. 
 

However, subdivision (f) does not permit summary adjudication of one item of compensatory 
damages that does not dispose of an entire claim.  “[T]he second sentence must also be read in 
conjunction with the first sentence, so that the reference to "a claim for damages" must be 
qualified as referring to the previously defined claim for punitive damages.”  (Decastro W. 
Chodorow & Burns v. Superior Court (1996) 47 Cal.App.4th 410, 421.)  The court concluded, 
“Code of Civil Procedure section 437c, subdivision (f)(1), does not permit summary adjudication 
of a single item of compensatory damage which does not dispose of an entire cause of action. 
The trial court properly denied the motion for summary adjudication on this basis.”  (Ibid. at p. 
422.) 
 
The Court thus leaves this point to an appropriate stipulation, or failing that, a motion in limine. 
 
Defendant’s Objection to Evidence 
 
Defendant should have numbered its objections consecutively. 
 
   Declaration of Larry Elam 

1. Objection ¶ 7—Sustained in part.  Improper legal conclusion. Email itself admissible. 
2. Objection ¶ 12—Sustained. Lack of personal knowledge and legal conclusion.   

 
  Declaration of Plaintiff Frank Coldwell 

3. Objection ¶ 3—Overruled. 
4. Objection ¶ 4—Sustained in part.  Sustained as to “I knew…” Speculative. 
5. Objection ¶ 5—Overruled. 
6. Objection ¶ 6—Sustained. Speculative. 
7. Objection ¶ 7—Sustained.  Plaintiff provides no foundation as to how he was aware of 

what was told to the other drivers. 
8. Objection ¶ 8—Sustained.  Plaintiff provides no foundation as to how he was aware of 

what was told to the other drivers. 
9. Objection ¶ 9—Overruled. 
10. Objection ¶ 10—Overruled. 
11. Objection ¶ 12—Sustained in part.  Sustained as to “working in hostile work 

environment….” Improper legal conclusion. 
12. Objection ¶ 13—Overruled. 
13. Objection ¶ 14—Overruled. 
14. Objection ¶ 15—Overruled.  
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15. Objection ¶ 16—Overruled.  
16. Objection ¶ 17—Sustained. Misstates the evidence. 
17. Objection ¶ 20—Sustained. Misstates the evidence. 
18. Objection ¶ 24—Sustained.  Improper legal conclusion. 
19. Objection ¶ 25—Overruled. 

 
  Objection to Use of Plaintiff’s Discovery Responses 
Sustained.  “At the trial or any other hearing in the action, so far as admissible under the rules of 
evidence, the propounding party or any party other than the responding party may use any 
answer or part of an answer to an interrogatory only against the responding party. It is not 
ground for objection to the use of an answer to an interrogatory that the responding party is 
available to testify, has testified, or will testify at the trial or other hearing.”(Code Civ. Proc., § 
2030.410.)  “Thus, the responding party may not use its own interrogatory responses in its own 
favor.”  (Great American Ins. Cos. v. Gordon Trucking, Inc. (2008) 165 Cal.App.4th 445, 450.) 
 

  

 3.  TIME:  9:00   CASE#: MSC19-00489 
CASE NAME: DOUGLAS VS. BRACKENBURY 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY MARYANNE D. TENNIS, BRITTANY ANN TENNIS 
* TENTATIVE RULING: * 
 
This motion was recalendared by the moving party due to lack of service. 
 

 

 4.  TIME:  9:00   CASE#: MSC19-013292 
CASE NAME: HAMANO VS. ROWE 
HEARING ON MOTION FOR LEAVE TO FILE CROSS-COMPLAINT 
FILED BY JULIE ROWE 
* TENTATIVE RULING: * 
 
The motion for leave to file a cross-complaint is granted.  Cross-complainant may file the 
cross-complaint by June 19. 
 

 

 5.  TIME:  9:00   CASE#: MSN20-0482 
CASE NAME: IN T 204 COMPTON CIRCLE APARTMENT C 
HEARING ON UNRESOLVED CLAIMS, DISTRIBUTION OF SURPLUS PROCEEDS 
* TENTATIVE RULING: * 
 
Counsel to appear by CourtCall.  It is not shown in the file that anyone was served with the 
claims deadline notice. 
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 6.  TIME: 10:00   CASE#: MSC17-00059 
CASE NAME: ROGALA VS. REGA 
SPECIAL SET HEARING ON: TRIAL SETTING 
SET BY COURT 
* TENTATIVE RULING: * 
 
Counsel to appear by CourtCall. 
 

  

 7.  TIME: 10:00   CASE#: MSC17-00580 
CASE NAME: ROE  VS.  MT. DIABLO USD 
SPECIAL SET HEARING ON: TRIAL SETTING CONFERENCE 
SET BY COURT 
* TENTATIVE RULING: * 
 
Counsel to appear by CourtCall. 
 

  

 


